AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

National Labor Relations Board

Board for the purpose of determining
the correctness of the ruling of the ad-
ministrative law judge. If the general
counsel elects not to comply with an
order of the administrative law judge
directing delivery to the respondent of
any such statement, or such portion
thereof as the administrative law judge
may direct, the administrative law
judge shall strike from the record the
testimony of the witness.

(c) The provisions of paragraph (b) of
this section shall also apply after any
witness has testified in any post-
election hearing pursuant to §102.69(d)
and any party has moved for the pro-
duction of any statement (as herein-
after defined) of such witness in posses-
sion of any agent of the Board which
relates to the subject matter as to
which the witness has testified. The
authority exercised by the administra-
tive law judge under paragraph (b) of
this section shall be exercised by the
hearing officer presiding.

(d) The term statement as used in
paragraphs (b) and (c¢c) of this section
means:

(1) A written statement made by said
witness and signed or otherwise adopt-
ed or approved by him; or

(2) A stenographic, mechanical, elec-
trical, or other recording, or a tran-
scription thereof, which is a substan-
tially verbatim recital of an oral state-
ment made by said witness to an agent
of the party obligated to produce the
statement and recorded contempora-
neously with the making of such oral
statement.

[33 FR 9819, July 9, 1968, as amended at 35 FR
10658, July 1, 1970; 40 FR 7291, Feb. 19, 1975; 40
FR 50662, Oct. 30, 1975; 52 FR 27990, July 27,
1987]

§102.119 Privacy Act Regulations: no-
tification as to whether a system of
records contains records pertaining
to requesting individuals; requests
for access to records, amendment of
such records, or accounting of dis-
closures; time limits for response;
appeal from denial of requests; fees
for document duplication; files and
records exempted from certain Pri-
vacy Act requirements.

(a) An individual will be informed
whether a system of records main-
tained by this Agency contains a
record pertaining to such individual.
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An inquiry should be made in writing
or in person during normal business
hours to the official of this Agency des-
ignated for that purpose and at the ad-
dress set forth in a notice of a system
of records published by this Agency, in
a Notice of Systems of Government-
wide Personnel Records published by
the Office of Personnel Management,
or in a Notice of Governmentwide Sys-
tems of Records published by the De-
partment of Labor. Copies of such no-
tices, and assistance in preparing an
inquiry, may be obtained from any Re-
gional Office of the Board or at the
Board offices at 1099 14th Street, NW.,
Washington, DC 20570. The inquiry
should contain sufficient information,
as defined in the notice, to identify the
record.

Reasonable verification of the iden-
tity of the inquirer, as described in
paragraph (e) of this section, will be re-
quired to assure that information is
disclosed to the proper person. The
Agency shall acknowledge the inquiry
in writing within 10 days (excluding
Saturdays, Sundays, and legal public
holidays) and, wherever practicable,
the acknowledgment shall supply the
information requested. If, for good
cause shown, the Agency cannot supply
the information within 10 days, the in-
quirer shall within that time period be
notified in writing of the reasons there-
for and when it is anticipated the infor-
mation will be supplied. An acknowl-
edgment will not be provided when the
information is supplied within the 10-
day period. If the Agency refuses to in-
form an individual whether a system of
records contains a record pertaining to
an individual, the inquirer shall be no-
tified in writing of that determination
and the reasons therefor, and of the
right to obtain review of that deter-
mination under the provisions of para-
graph (f) of this section. The provisions
of this paragraph do not apply to the
extent that requested information from
the relevant system of records has been
exempted from this Privacy Act re-
quirement.

(b) An individual will be permitted
access to records pertaining to such in-
dividual contained in any system of
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records described in the notice of sys-
tem of records published by this Agen-
cy, or access to the accounting of dis-
closures from such records. The request
for access must be made in writing or
in person during normal business hours
to the person designated for that pur-
pose and at the address set forth in the
published notice of system of records.
Copies of such notices, and assistance
in preparing a request for access, may
be obtained from any Regional Office
of the Board or at the Board offices at
1099 14th Street, NW., Washington, DC
20570. Reasonable verification of the
identity of the requester, as described
in paragraph (e) of this section, shall
be required to assure that records are
disclosed to the proper person. A re-
quest for access to records or the ac-
counting of disclosures from such
records shall be acknowledged in writ-
ing by the Agency within 10 days of re-
ceipt (excluding Saturdays, Sundays,
and legal public holidays) and, wher-
ever practicable, the acknowledgment
shall inform the requester whether ac-
cess will be granted and, if so, the time
and location at which the records or
accounting will be made available. If
access to the record or accounting is to
be granted, the record or accounting
will normally be provided within 30
days (excluding Saturdays, Sundays,
and legal public holidays) of the re-
quest, unless for good cause shown the
Agency is unable to do so, in which
case the individual will be informed in
writing within that 30-day period of the
reasons therefor and when it is antici-
pated that access will be granted. An
acknowledgment of a request will not
be provided if the record is made avail-
able within the 10-day period.

If an individual’s request for access
to a record or an accounting of disclo-
sure from such a record under the pro-
visions of this paragraph is denied, the
notice informing the individual of the
denial shall set forth the reasons there-
for and advise the individual of the
right to obtain a review of that deter-
mination under the provisions of para-
graph (f) of this section. The provisions
of this paragraph do not apply to the
extent that requested information from
the relevant system of records has been
exempted from this Privacy Act re-
quirement.
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(¢c) An individual granted access to
records pertaining to such individual
contained in a system of records may
review all such records. For that pur-
pose the individual may be accom-
panied by a person of the individual’s
choosing, or the record may be released
to the individual’s representative who
has written consent of the individual,
as described in paragraph (e) of this
section. A first copy of any such record
or information will ordinarily be pro-
vided without charge to the individual
or representative in a form comprehen-
sible to the individual. Fees for any
other copies of requested records shall
be assessed at the rate of 10 cents for
each sheet of duplication.

(d) An individual may request amend-
ment of a record pertaining to such in-
dividual in a system of records main-
tained by this Agency. A request for
amendment of a record must be in
writing and submitted during normal
business hours to the person designated
for that purpose and at the address set
forth in the published notice for the
system of records containing the
record of which amendment is sought.
Copies of such notices, and assistance
in preparing a request for amendment,
may be obtained from any Regional Of-
fice of the Board or at the Board offices
at 1099 14th Street, NW., Washington,
DC 20570. The requester must provide
verification of identity as described in
paragraph (e) of this section, and the
request should set forth the specific
amendment requested and the reason
for the requested amendment. The
Agency shall acknowledge in writing
receipt of the request within 10 days of
receipt (excluding Saturdays, Sundays,
and legal public holidays) and, wher-
ever practicable, the acknowledgment
shall advise the individual of the deter-
mination of the request. If the review
of the request for amendment cannot
be completed and a determination
made within 10 days, the review shall
be completed as soon as possible, nor-
mally within 30 days (Saturdays, Sun-
days, and legal public holidays ex-
cluded) of receipt of the request unless
unusual circumstances preclude com-
pleting the review within that time, in
which event the requester will be noti-
fied in writing within that 30-day pe-
riod of the reasons for the delay and
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when the determination of the request
may be expected. If the determination
is to amend the record, the requester
shall be so notified in writing and the
record shall be amended in accordance
with that determination. If any disclo-
sures accountable under the provisions
of 5 U.S.C. 552a(c) have been made, all
previous recipients of the record which
was amended shall be advised of the
amendment and its substance. If it is
determined that the request should not
be granted, the requester shall be noti-
fied in writing of that determination
and of the reasons therefor, and ad-
vised of the right to obtain review of
the adverse determination under the
provisions of paragraph (f) of this sec-
tion. The provisions of this paragraph
do not apply to the extent that re-
quested information from the relevant
system of records has been exempted
from this Privacy Act requirement.

(e) Verification of the identification
of individuals required under para-
graphs (a), (b), (¢), and (d) of this sec-
tion to assure that records are dis-
closed to the proper person shall be re-
quired by the Agency to an extent con-
sistent with the nature, location, and
sensitivity of the records being dis-
closed. Disclosure of a record to an in-
dividual in person will normally be
made upon the presentation of accept-
able identification. Disclosure of
records by mail may be made on the
basis of the identifying information set
forth in the request. Depending on the
nature, location, and sensitivity of the
requested record, a signed notarized
statement verifying identity may be
required by the Agency. Proof of au-
thorization as representative to have
access to a record of an individual shall
be in writing, and a signed notarized
statement of such authorization may
be required by the Agency if the record
requested is of a sensitive nature.

(f)(1) Review may be obtained with
respect to:

(i) A refusal, under paragraph (a) or
(g) of this section, to inform an indi-
vidual if a system of records contains a
record concerning that individual,

(ii) A refusal, under paragraph (b) or
(g) of this section, to grant access to a
record or an accounting of disclosure
from such a record, or
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(iii) A refusal, under paragraph (d) of
this section, to amend a record.

(iv) The request for review should be
made to the Chairman of the Board if
the system of records is maintained in
the office of a Member of the Board,
the office of the Executive Secretary,
the office of the Solicitor, the Division
of Information, or the Division of Ad-
ministrative Law Judges. Consonant
with the provisions of section 3(d) of
the National Labor Relations Act, and
the delegation of authority from the
Board to the General Counsel, the re-
quest should be made to the General
Counsel if the system of records is
maintained by an office of the Agency
other than those enumerated above. Ei-
ther the Chairman of the Board or the
General Counsel may designate in writ-
ing another officer of the Agency to re-
view the refusal of the request. Such
review shall be completed within 30
days (excluding Saturdays, Sundays,
and legal public holidays) from the re-
ceipt of the request for review unless
the Chairman of the Board or the Gen-
eral Counsel, as the case may be, for
good cause shown, shall extend such 30-
day period.

(2) If, upon review of a refusal under
paragraph (a) or (g) of this section, the
reviewing officer determines that the
individual should be informed of
whether a system of records contains a
record pertaining to that individual,
such information shall be promptly
provided. If the reviewing officer deter-
mines that the information was prop-
erly denied, the individual shall be so
informed in writing with a brief state-
ment of the reasons therefor.

(3) If, upon review of a refusal under
paragraph (b) or (g) of this section, the
reviewing officer determines that ac-
cess to a record or to an accounting of
disclosures should be granted, the re-
quester shall be so notified and the
record or accounting shall be promptly
made available to the requester. If the
reviewing officer determines that the
request for access was properly denied,
the individual shall be so informed in
writing with a brief statement of the
reasons therefor, and of the right to ju-
dicial review of that determination
under the provisions of 5 TU.S.C.
552a(g)(1)(B).
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(4) If, upon review of a refusal under
paragraph (i) of this section, the re-
viewing official grants a request to
amend, the requester shall be so noti-
fied, the record shall be amended in ac-
cordance with the determination, and,
if any disclosures accountable under
the provisions of 5 U.S.C. 5562a(c) have
been made, all previous recipients of
the record which was amended shall be
advised of the amendment and its sub-
stance. If the reviewing officer deter-
mines that the denial of a request for
amendment should be sustained, the
Agency shall advise the requester of
the determination and the reasons
therefor, and that the individual may
file with the Agency a concise state-
ment of the reason for disagreeing with
the determination, and may seek judi-
cial review of the Agency’s denial of
the request to amend the record. In the
event a statement of disagreement is
filed, that statement—

(i) Will be made available to anyone
to whom the record is subsequently
disclosed together with, at the discre-
tion of the Agency, a brief statement
summarizing the Agency’s reasons for
declining to amend the record, and

(ii) Will be supplied, together with
any Agency statements, to any prior
recipients of the disputed record to the
extent that an accounting of disclosure
was made.

(g) To the extent that portions of
system of records described in notices
of Governmentwide systems of records
published by the Office of Personnel
Management are identified by those
notices as being subject to the manage-
ment of an officer of this Agency, or an
officer of this Agency is designated as
the official to contact for information,
access, or contents of those records, in-
dividual requests for access to those
records, requests for their amendment,
and review of denials of requests for
amendment shall be in accordance with
the provisions of 56 CFR 297.101, et seq.,
as promulgated by the Office of Per-
sonnel Management. To the extent
that portions of system of records de-
scribed in notices of Governmentwide
system of records published by the De-
partment of Labor are identified by
those notices as being subject to the
management of an officer of this Agen-
cy, or an officer of this Agency is des-
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ignated as the official to contact for
information, access, or contents of
those records, individual requests for
access to those records, requests for
their amendment, and review of denials
of requests for amendment shall be in
accordance with the provisions of this
rule. Review of a refusal to inform an
individual whether such a system of
records contains a record pertaining to
that individual and review of a refusal
to grant an individual’s request for ac-
cess to a record in such a system may
be obtained in accordance with the pro-
visions of paragraph (f) of this section.

(h) Pursuant to 5 U.S.C. 552a(j)(2), the
system of records maintained by the
Office of the Inspector General of the
National Labor Relations Board that
contains Investigative Files shall be
exempted from the provisions of 5
U.S.C. b5b2a, except subsections (b),
(c)1) and (2), (e)4)(A) through (F),
(e)®), (7, (9), (10), and (11), and (i), from
29 CFR 102.117(c) and (d), and from 29
CFR 102.119(a), (b), (c), (d), (e), and (f),
insofar as the system contains inves-
tigatory material compiled for crimi-
nal law enforcement purposes.

(1) Pursuant to 5 U.S.C. 552a(k)(2), the
system of records maintained by the
Office of the Inspector General of the
National Labor Relations Board that
contains the Investigative Files shall
be exempted from 5 U.S.C. 552a(c)(3),
(D), (e)D), (e)(4)(G), (H), and (I), and (D),
from 29 CFR 102.117 (¢) and (d), and
from 29 CFR 102.119(a), (b), (c¢), (d), (e),
and (f), insofar as the system contains
investigatory material compiled for
law enforcement purposes not within
the scope of the exemption at 29 CFR
102.119(h).

(j) Privacy Act exemptions contained
in paragraphs (h) and (i) of this section
are justified for the following reasons:

(1) 5 U.S.C. bb2a(c)(3) requires an
agency to make the accounting of each
disclosure of records available to the
individual named in the record at his/
her request. These accountings must
state the date, nature, and purpose of
each disclosure of a record and the
name and address of the recipient. Ac-
counting for each disclosure would
alert the subjects of an investigation
to the existence of the investigation
and the fact that they are subjects of
the investigation. The release of such
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information to the subjects of an inves-
tigation would provide them with sig-
nificant information concerning the
nature of the investigation and could
seriously impede or compromise the in-
vestigation, endanger the physical
safety of confidential sources, wit-
nesses, law enforcement personnel, and
their families and lead to the improper
influencing of witnesses, the destruc-
tion of evidence, or the fabrication of
testimony.

(2) 5 U.S.C. bb2a(c)(4) requires an
agency to inform any person or other
agency about any correction or nota-
tion of dispute made by the agency in
accordance with subsection (d) of the
Act. Since this system of records is
being exempted from subsection (d) of
the Act, concerning access to records,
this section is inapplicable to the ex-
tent that this system of records will be
exempted from subsection (d) of the
Act.

(3) 5 U.S.C. 552a(d) requires an agency
to permit an individual to gain access
to records pertaining to him/her, to re-
quest amendment to such records, to
request a review of an agency decision
not to amend such records, and to con-
test the information contained in such
records. Granting access to records in
this system of records could inform the
subject of an investigation of an actual
or potential criminal violation, of the
existence of that investigation, of the
nature and scope of the information
and evidence obtained as to his/her ac-
tivities, or of the identity of confiden-
tial sources, witnesses, and law en-
forcement personnel and could provide
information to enable the subject to
avoid detection or apprehension.
Granting access to such information
could seriously impede or compromise
an investigation, endanger the physical
safety of confidential sources, wit-
nesses, law enforcement personnel, and
their families, lead to the improper in-
fluencing of witnesses, the destruction
of evidence, or the fabrication of testi-
mony, and disclose investigative tech-
niques and procedures. In addition,
granting access to such information
could disclose classified, security-sen-
sitive, or confidential business infor-
mation and could constitute an unwar-
ranted invasion of the personal privacy
of others.

§102.119

(4) 5 U.S.C. 5b2a(e)(1) requires each
agency to maintain in its records only
such information about an individual
as is relevant and necessary to accom-
plish a purpose of the agency required
by statute or by executive order of the
President. The application of this pro-
vision could impair investigations and
law enforcement because it is not al-
ways possible to detect the relevance
or necessity of specific information in
the early stages of an investigation.
Relevance and necessity are often ques-
tions of judgment and timing, and it is
only after the information is evaluated
that the relevance and necessity of
such information can be established. In
addition, during the course of the in-
vestigation, the investigator may ob-
tain information which is incidental to
the main purpose of the investigative
jurisdiction of another agency. Such
information cannot readily be seg-
regated. Furthermore, during the
course of the investigation, the investi-
gator may obtain information con-
cerning the violation of laws other
than those which are within the scope
of his/her jurisdiction. In the interest
of effective law enforcement, OIG in-
vestigators should retain this informa-
tion, since it can aid in establishing
patterns of criminal activity and can
provide valuable leads for other law en-
forcement agencies.

(6) 5 U.S.C. 5b52a(e)(2) requires an
agency to collect information to the
greatest extent practicable directly
from the subject individual when the
information may result in adverse de-
terminations about an individual’s
rights, benefits, and privileges under
Federal programs. The application of
this provision could impair investiga-
tions and law enforcement by alerting
the subject of an investigation, thereby
enabling the subject to avoid detection
or apprehension, to influence witnesses
improperly, to destroy evidence, or to
fabricate testimony. Moreover, in cer-
tain circumstances, the subject of an
investigation cannot be required to
provide information to investigators
and information must be collected
from other sources. Furthermore, it is
often necessary to collect information
from sources other than the subject of
the investigation to verify the accu-
racy of the evidence collected.

101



§102.119

(6) 5 U.S.C. bb2a(e)(3) requires an
agency to inform each person whom it
asks to supply information, on a form
that can be retained by the person, of
the authority under which the informa-
tion is sought and whether disclosure
is mandatory or voluntary; of the prin-
cipal purposes for which the informa-
tion is intended to be used; of the rou-
tine uses which may be made of the in-
formation; and of the effects on the
person, if any, of not providing all or
any part of the requested information.
The application of this provision could
provide the subject of an investigation
with substantial information about the
nature of that investigation that could
interfere with the investigation. More-
over, providing such a notice to the
subject of an investigation could seri-
ously impede or compromise an under-
cover investigation by revealing its ex-
istence and could endanger the phys-
ical safety of confidential sources, wit-
nesses, and investigators by revealing
their identities.

(7 5 U.S.C. 552a(e)(4)(G) and (H) re-
quire an agency to publish a FEDERAL
REGISTER notice concerning its proce-
dures for notifying an individual, at
his/her request, if the system of records
contains a record pertaining to him/
her, how to gain access to such a
record and how to contest its content.
Since this system of records is being
exempted from subsection (f) of the
Act, concerning agency rules, and sub-
section (d) of the Act, concerning ac-
cess to records, these requirements are
inapplicable to the extent that this
system of records will be exempt from
subsections (f) and (d) of the Act. Al-
though the system would be exempt
from these requirements, OIG has pub-
lished information concerning its noti-
fication, access, and contest procedures
because, under certain circumstances,
OIG could decide it is appropriate for
an individual to have access to all or a
portion of his/her records in this sys-
tem of records.

(8) 5 U.S.C. bb2a(e)4)(I) requires an
agency to publish a FEDERAL REGISTER
notice concerning the categories of
sources of records in the system of
records. Exemption from this provision
is necessary to protect the confiden-
tiality of the sources of information, to
protect the privacy and physical safety

29 CFR Ch. | (7-1-10 Edition)

of confidential sources and witnesses,
and to avoid the disclosure of inves-
tigative techniques and procedures. Al-
though the system will be exempt from
this requirement, OIG has published
such a notice in broad generic terms.

(9) 5 U.S.C. bb2a(e)(d) requires an
agency to maintain its records with
such accuracy, relevance, timeliness,
and completeness as is reasonably nec-
essary to assure fairness to the indi-
vidual in making any determination
about the individual. Since the Act de-
fines “maintain’ to include the collec-
tion of information, complying with
this provision could prevent the collec-
tion of any data not shown to be accu-
rate, relevant, timely, and complete at
the moment it is collected. In col-
lecting information for criminal law
enforcement purposes, it is not possible
to determine in advance what informa-
tion is accurate, relevant, timely, and
complete. Facts are first gathered and
then placed into a logical order to
prove or disprove objectively the crimi-
nal behavior of an individual. Material
which seems unrelated, irrelevant, or
incomplete when collected can take on
added meaning or significance as the
investigation progresses. The restric-
tions of this provision could interfere
with the preparation of a complete in-
vestigative report, thereby impeding
effective law enforcement.

(10) 5 U.S.C. 552a(e)(8) requires an
agency to make reasonable efforts to
serve notice on an individual when any
record on such individual is made
available to any person under compul-
sory legal process when such process
becomes a matter of public record.
Complying with this provision could
prematurely reveal an ongoing crimi-
nal investigation to the subject of the
investigation.

(11) 5 U.S.C. 552a(f)(1) requires an
agency to promulgate rules which shall
establish procedures whereby an indi-
vidual can be notified in response to
his/her request if any system of records
named by the individual contains a
record pertaining to him/her. The ap-
plication of this provision could im-
pede or compromise an investigation or
prosecution if the subject of an inves-
tigation were able to use such rules to
learn of the existence of an investiga-
tion before it could be completed. In
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addition, mere notice of the fact of an
investigation could inform the subject
and others that their activities are
under or may become the subject of an
investigation and could enable the sub-
jects to avoid detection or apprehen-
sion, to influence witnesses improp-
erly, to destroy evidence, or to fab-
ricate testimony. Since this system
would be exempt from subsection (d) of
the Act, concerning access to records,
the requirements of subsection (£)(2)
through (56) of the Act, concerning
agency rules for obtaining access to
such records, are inapplicable to the
extent that this system of records will
be exempted from subsection (d) of the
Act. Although this system would be ex-
empt from the requirements of sub-
section (f) of the Act, OIG has promul-
gated rules which establish agency pro-
cedures because, under certain cir-
cumstances, it could be appropriate for
an individual to have access to all or a
portion of his/her records in this sys-
tem of records.

(12) 5 U.S.C. 55b2a(g) provides for civil
remedies if an agency fails to comply
with the requirements concerning ac-
cess to records under subsections (d)(1)
and (3) of the Act; maintenance of
records under subsection (e)(5) of the
Act; and any other provision of the
Act, or any rule promulgated there-
under, in such a way as to have an ad-
verse effect on an individual. Since this
system of records would be exempt
from subsections (¢)(3) and (4), (d),
(e)(1), (2), and (3) and (4)(G) through (1),
(e)(5), and (8), and (f) of the Act, the
provisions of subsection (g) of the Act
would be inapplicable to the extent
that this system of records will be ex-
empted from those subsections of the
Act.

(k) Pursuant to 5 U.S.C. 552a(k)(2),
the system of records maintained by
the NLRB containing Agency Discipli-
nary Case Files (Nonemployees) shall
be exempted from the provisions of 5
U.S.C. b52a(c)(3), (d), (e)1), (e)d)(&),
(H), and (I), and (f) insofar as the sys-
tem contains investigatory material
compiled for law enforcement purposes
other than material within the scope of
5 U.S.C. 552a(j)(2).

(1) The Privacy Act exemption set
forth in paragraph (k) of this section is
claimed on the ground that the re-
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quirements of subsections (c)(3), (d),
(e)1), ()@ (&), (H), and (I), and (f) of
the Privacy Act, if applied to Agency
Disciplinary Case Files, would seri-
ously impair the ability of the NLRB
to conduct investigations of alleged or
suspected violations of the NLRB’s
misconduct rules, as set forth in para-
graphs (j)(1), (3), (4), (7), (8), and (11) of
this section.

(m) Pursuant to 5 U.S.C. 552a(k)(2),
the following three proposed systems of
records shall be exempted in their en-
tirety from the provisions of 5 U.S.C.
552a(c)(3), (d), (e)(1), (e)(G), (e)(d)(H),
(e)(4)(I), and (f), because the systems
contain investigatory material com-
piled for law enforcement purposes,
other than material within the scope of
5 U.S.C. 552a(j)(2): Case Activity Track-
ing System (CATS) and Associated Re-
gional Office Files (NLRB-25), Regional
Advice and Injunction Litigation Sys-
tem (RAILS) and Associated Head-
quarters Files (NLRB-28), and Appeals
Case Tracking System (ACTS) and As-
sociated Headquarters Files (NLRB-30).
Pursuant to 5 U.S.C. 552a(k)(2), limited
categories of information from the fol-
lowing four proposed systems of
records shall be exempted from the
provisions of 5 U.S.C. 552a(c)(3), (d),
(e)1), (e)D(G), (e)DH), (e)4)(D), and
(f), insofar as the systems contain in-
vestigatory material compiled for law
enforcement purposes, other than ma-
terial within the scope of 5 U.S.C.
5562a.(j)(2):

(1) the Judicial Case Management
Systems-Pending Case List (JCMS-
PCL) and Associated Headquarters
Files (NLRB-21)—information relating
to requests to file injunctions under 29
U.S.C. 160(j), requests to initiate fed-
eral court contempt proceedings, cer-
tain requests that the Board initiate
litigation or intervene in non-Agency
litigation, and any other investigatory
material compiled for law enforcement
purposes;

(2) the Solicitor’s System (SOL) and
Associated Headquarters Files (NLRB-
23)—information relating to requests to
file injunctions under 29 U.S.C. 160(j),
requests to initiate federal court con-
tempt proceedings, certain requests
that the Board initiate litigation or in-
tervene in non-Agency litigation, and
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any other investigatory material com-
piled for law enforcement purposes;

(3) the Special Litigation Case
Tracking System (SPLIT) and Associ-
ated Headquarters Files (NLRB-27)—in-
formation relating to investigative
subpoena enforcement cases, injunc-
tion and mandamus actions regarding
Agency cases under investigation,
bankruptcy case information in mat-
ters under investigation, Freedom of
Information Act cases involving inves-
tigatory records, certain requests that
the Board initiate litigation or inter-
vene in non-Agency litigation, and any
other investigatory material compiled
for law enforcement purposes; and

(4) The Freedom of Information Act
Tracking System (FTS) and Associated
Agency Files (NLRB-32)—information
requested under the Freedom of Infor-
mation Act, 5 U.S.C. 552, that relates to
the Agency’s investigation of unfair
labor practice and representation cases
or other proceedings described in para-
graphs (m)(1) through (3) of this sec-
tion.

(n) The reasons for exemption under 5
U.S.C. b52a(k)(2) are as follows:

(1) 5 U.S.C. 552a(c)(3) requires an
agency to make the accounting of each
disclosure of records available to the
individual named in the record at such
individual’s request. These accountings
must state the date, nature, and pur-
pose of each disclosure of a record, and
the name and address of the recipient.
Providing such an accounting of inves-
tigatory information to a party in an
unfair labor practice or representation
matter under investigation could in-
form that individual of the precise
scope of an Agency investigation, or
the existence or scope of another law
enforcement investigation. Accord-
ingly, this Privacy Act requirement
could seriously impede or compromise
either the Agency’s investigation, or
another law enforcement investigation,
by causing the improper influencing of
witnesses, retaliation against wit-
nesses, destruction of evidence, or fab-
rication of testimony.

(2) 5 U.S.C. bb2a(d) requires an agency
to permit an individual to gain access
to records pertaining to such indi-
vidual, to request amendment to such
records, to request review of an agency
decision not to amend such records,

29 CFR Ch. | (7-1-10 Edition)

and, where the Agency refuses to
amend records, to submit a statement
of disagreement to be included with the
records. Such disclosure of investiga-
tory information could seriously im-
pede or compromise the Agency’s in-
vestigation by revealing the identity of
confidential sources or confidential
business information, or causing the
improper influencing of witnesses, re-
taliation against witnesses, destruc-
tion of evidence, fabrication of testi-
mony, or unwarranted invasion of the
privacy of others. Amendment of the
records could interfere with ongoing
law enforcement proceedings and im-
pose an undue administrative burden
by requiring investigations to be con-
tinuously reinvestigated.

3) 5 U.S.C. 552a(e)(1) requires an
agency to maintain in its records only
such information about an individual
as is relevant and necessary to accom-
plish a purpose of the agency required
by statute or by executive order of the
President. This requirement could fore-
close investigators from acquiring or
receiving information the relevance
and necessity of which is not readily
apparent and could only be ascertained
after a complete review and evaluation
of all the evidence.

(4) 5 U.S.C. 552a(e)(4)(G) and (H) re-
quire an agency to publish a FEDERAL
REGISTER notice concerning its proce-
dures for notifying an individual, at
the individual’s request, if the system
of records contains a record pertaining
to the individual, for gaining access to
such a record, and for contesting its
content. Because certain information
from these systems of records is ex-
empt from subsection (d) of the Act
concerning access to records, and con-
sequently, from subsection (f) of the
Act concerning Agency rules governing
access, these requirements are inappli-
cable to that information.

(5) 5 U.S.C. bb2a(e)(4)(I) requires an
agency to publish a FEDERAL REGISTER
notice concerning the categories of
sources of records in the system of
records. Exemption from this provision
is necessary to protect the confiden-
tiality of sources of information, to
protect against the disclosure of inves-
tigative techniques and procedures, to
avoid threats or reprisals against in-
formers by subjects of investigations,

104



National Labor Relations Board

and to protect against informers refus-
ing to give full information to inves-
tigators for fear of having their identi-
ties as sources revealed.

(6) 5 U.S.C. 5b2a(f) requires an agency
to promulgate rules for notifying indi-
viduals of Privacy Act rights granted
by subsection (d) of the Act concerning
access and amendment of records. Be-
cause certain information from these
systems is exempt from subsection (d)
of the Act, the requirements of sub-
section (f) of the Act are inapplicable
to that information.

[72 FR 38778, July 16, 2007]

Subpart L—Post-employment Re-

strictions on Activities by
Former Officers and Employ-
ees

§102.120 Post-employee restrictions on
activities by former Officers and
employees.

Former officers and employees of the
Agency who were attached to any of its
regional offices or the Washington staff
are subject to the applicable post-em-
ployment restrictions imposed by 18
U.S.C. 207. Guidance concerning those
restrictions may be obtained from the
Designated Agency Ethics Officer and
any applicable regulations issued by
the Office of Government Ethics.

[62 FR 58907, Oct. 31, 1997. Redesignated at 72
FR 38778, July 16, 2007]

Subpart M—Construction of Rules

§102.121 Rules to be liberally con-
strued.

The rules and regulations in this part
shall be liberally construed to effec-
tuate the purposes and provisions of
the act.

Subpart N—Enforcement of Rights,
Privileges, and Immunities
Granted or Guaranteed Under
Section 222(f), Communica-
tions Act of 1934, as Amend-
ed, to Employees of Merged
Telegraph Carriers

§102.122 Enforcement.

All matters relating to the enforce-
ment of rights, privileges, or immuni-

§102.125

ties granted or guaranteed under sec-
tion 222(f) of the Communications Act
of 1934, as amended, shall be governed
by the provisions of subparts A, B, I, J,
K, and M of this part, insofar as appli-
cable, except that reference in subpart
B of this part to ‘‘unfair labor prac-
tices” or ‘‘unfair labor practices affect-
ing commerce’ shall for the purposes
of this article mean the denial of any
rights, privileges, or immunities grant-
ed or guaranteed under section 222(f) of
the Communications Act of 1934, as
amended.

§102.123 Amendment or rescission of
rules.

Any rule or regulation may be
amended or rescinded by the Board at
any time.

Subpart O—Amendments

§102.124 Petitions for issuance,
amendment, or repeal of rules.

Any interested person may petition
the Board, in writing, for the issuance,
amendment, or repeal of a rule or regu-
lation. An original and seven copies of
such petition shall be filed with the
Board in Washington, DC, and shall
state the rule or regulation proposed to
be issued, amended, or repealed, to-
gether with a statement of grounds in
support of such petition.

[29 FR 15922, Nov. 28, 1964]

§102.125 Action on petition.

Upon the filing of such petition, the
Board shall consider the same and may
thereupon either grant or deny the pe-
tition in whole or in part, conduct an
appropriate hearing thereon, or make
other disposition of the petition.
Should the petition be denied in whole
or in part, prompt notice shall be given
of the denial, accompanied by a simple
statement of the grounds unless the de-
nial is self-explanatory.

Subpart P—Ex Parte
Communications

AUTHORITY: Sec. 6, National Labor Rela-
tions Act, as amended (49 Stat. 452; 29 U.S.C.
156).

SOURCE: 42 FR 13113, Mar. 8, 1977, unless
otherwise noted.
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